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STATE OF CALIFORNIA ‘ . EDMUND G. BROWN JR., Governor

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION

30 VAN NESS AVENUE
SAN FRANCISCO, CALIFORNIA 94102

.NE: 557-3686 | | , |
CRASYAL ZOWE
INFGRIATION CEXTER

January 23, 1976

[ o

Dr. Claire T. Dedrick
Secretary for Resources
Resources Agency

1416 Ninth Street

Sacramento, ‘California 9581h

Deaf Secretary Dedrick:

‘ ‘It is a pleasu.re to transmit to you the enclosed report, "The Regulation
of Dredging.”" This report was prepared pursuant to an interagency agreement,
dated December 5, 1974, with your Agency. The Commission held two public hear-
ings and received numerous comments from the public, interested parties, and
several State and Federal agencies., Copies of the minutes of the Commission's

. hearings and written comments on this report are included as Appendix K. The
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report was approved for transm:.ttal to you by a unanimous vote of the Commis-
sion on January 15, 1976.

_ Your support during the preparation of the report and interest in carrying .
out its recommendations are most appreciated. Fulfillment of these recommenda-
tions, most of which can be done administratively, will be of public benefit by

_clarlfying and expedlting the process of obtaining permits for dredging.

- Please let me Know if the Commission can be of further a.ss:.stance.

Very truly yours,

Q e AAV
JOSEPH C., HOUGHTELING ‘

Chairman
Enc;
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FOREWORD

Governor Edmund G. Brown, Jr., in his inaugural address, expressed

; concern over the apparent conflict between the ﬁeed to provide the phy;ical

| developmeﬁt and services that society requires and the necessity to achieve
and méintaiﬁ a healthy environment. "For our part,‘thé State must cutgj

~ through the tangle of overiapping environmental and land use rules which -

_b delay needed construction. In the long run, ?@ie aiAr‘,» the watér,“and the
land will be protected, but only by clear i‘uies whiéh are fai;ly enforced
and without delay.” ‘ | )

It is toward this objective that this study is directed.

@
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First, repetitive steps occur in the application process that slow.it down.

SUMMARY | R

In 1974, the State Legislature directed the Resources Agency to study
dredgihg regulation and establish temporary procedures for an experimental
"one-stop" coordination system for. specified dredging projects within the
Jurisdiction of the San Francisco Bay'Conservatioh and Developmenﬁ Commission.
(BCDC). The Agency was to report to the Legislature by February 1, 1976,
identifying the problems in permitting procedurés, making'recommendations on

ways to speed up the process, and adviging the Legislature on the statewide

applicability of the experimental procedures. By interagency agreement.BCDC

undertook these dﬁties.
Three groups of related problems were jdentified in the regulatory prdééss.
Second, the requirements that applicants must meet are sometimes unclear. Third,

some regulation éppears to be unnecessarily repetitive or detailed. Even minor,

‘regularly recurring maintenance dredging projects must often go tﬁrough the

‘entire-regﬁlatory process each time they;CQme up.

The BCDC's permit coordination experiment provided much of tﬁs information .
that has gone into this report. The number of applications thus far submitted

for coordination is small, but the experiment appears to show that a rigid

coordlnation system is not the answer to the regulatory prablems Other sources_‘,j.f

‘of informatlon came from an examination of the State and Federal laws and regula-

tions that pertaln to dredglng, from the responses to & questionnaire sent to

e e

By many ports and marlnas on the Paciflc Coast and from 1nterv1ews w1th agency

personnel who handle dredglng applicatlons.

xvii



For this reason, the recommendations made in the report are generaliy' S
directea toward the modification of existing policies and procedures, méét-
of which can be carried out by the agéncies.themselves without legislativeb
4action. Table VI, on page 55, provides & concise summary of the recommenda;
tions. Each agency should establish and adhere to clear criterié for decision-
making,’and time limité'for processing an application should be more rigorous.
Relations among Stapé agencies snd betweeﬁ State and Federal agencies can be
improved,‘aﬁd existingiégenciés should be designated as "principal agencies"
to serve as the focal'pointé of all State dredging permit activities. This
approach to modifying the regulatoiy procéss will simplify the regulatidn
of dredging without jeopardizing naturalrresources;or environmental protec-

tion.

xviii
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CHAPTER I. INTRODUCTION.

San Francisco Bay is both a great natural resource and the site of 2

vast amount of commercial and recreational activity. The Bay's commercial

 importance for the economy of the western United States is balanced by its

incomparable scenic and recreational value and biolegieal productivity.
Continuing use of the Bay,'hcwever, reguires dredging. For one thing, the
Bay is too shallow in many places for harbors or even recreational boating
without dredging. In addition, siltation--the deposit of silt, sand, and
clay in the Bay--is a constant problem. Every year, the Sacramento and San
Joaquin river systems carry‘sohe aight to ten mi;;ion_edbic yards of sedi-
ment into the Bay. Although about one-third of this meterial is cerried"ﬁm
out to ses, what'remeins dees hot sim@ly settle to the bottom. Every day,
wares and currents ehift huge quantitiee‘of sediment from the Bay's exten-
sive'mudflats, some of which settles in tEe more sheltered,’deeper arees

of the Bay.

Dredging is therefore necessary to maintain ports, military bases,
commerclal fishing fac111ties, navigation chennels, and merinas. New
shoreline projects, such as the copstruction ef shipping.qr_ferry terminals,
public works activities, and the removal of send and s‘hel'ls for sale, mey
also require dredging, and these new projects a;mesthe;weye.reggire ma;nf

tenance dredging on a regular basis. Figure 1 shows the locations of

several recent dredging projects.

NEW dredglng can have a 31gnificant effect on land use. For example,::'

lf a port is dredged to accommodate larger vessels than 1t could formerly

: serve, the nature of related 1ndustr1al or commercial act1v1ty may be .

-1-
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changed. There may even be indirect effects on land traffic, industrial

.

growth, and air pollution. Maintenance dredging, while not raising new

land use issues, differs from other maintenance activities (like resurfacing
a roed) by the great volume of material involved and its possdble effects on
resources., |

Studies conducted during the.preparation of the San Francisco Bay Plan
showed that dredging and spoiling--the disposal of the dredged material-;could
damage marine orgapisms, marshes, mudflats, and beaches, It is also possible

that dredging could strip the watertight seal from fresh water supplies beneath

the Bay, allowing saltwater intrusion. Dredging done near a pier could adversely

affect its stability and safety. These .facts and others clearly indicate that
dredging.must be regulated to‘s;odd;wor”et the éery ieast to minimize, its"?“
potentially harmfﬁl effects. ' | | |

The Federal Government has reguleted dredging'for over seventy-five years.

The Federal Rivers and Harbors Act of 1899 gave the U. S. Army Corps of

Englneers (Corps) permit jurisdiction over dredging (and other act1v1t1es) in »,'

_ waterways used for navigation, includlng San Francisco Bay. For_many years

the Corps' primary role was emsuring that navigeble waterways remained open

to waterborne commerce._.In recent years, however, as public awareness[of envi-

ronmental issues and resources management has become more prominent, both the
Federal and State Governments have;increeseditheirvperticipation;ip;the_;:_,f;iJ
regulation of dredging. The result*hﬁs been a closer'scrutiny’of dredgiog‘

projects. The State Leglslature has responded to these concerns by charglng

"'several agenc1es w1th specmflc respon51b111t1es. For examnle, in 1967, the

~ State Water Resources Control Board and the Reglonal Water Quallty Control

Boards were strengthened to protect water quallty. In 1969, the San Francisco

-3-



Bay Conservation and Development Commission was made a permanent State'agencj;.
with the power to regulate dredging in San Francisco Bay. In addition, the .
Corps' jurisdiction has been redefined to include wetlands and areas not

" traditionally used for navigetion. Figure 2 shows the jurisdictional bound- -

L7}

aries for Federal and State agencies regulating dredging in the Bay Area.
Early in 1974, the California Senate Select Committee on Maritime ', =
Industry considered the regulatofy aspects of dredging. The,Comﬁittee,
chaired by Senator Milton Marks, received testinon:;r from the dredging
industry that the process of obhaining permission to dredge involved too
many agencies and too much time and money. According to the Comnitteels
former consultant Anthony Taormlna, "Applicants mnst;often wait from thirteen
to twenty months before receivingﬂ.the necessary‘ approvels of maintenance a}‘é&g-
ihg projects.”" The Conmittee noted that nany applicants had difficulty under-
standing the complex permit application process. o . _ ' ‘
‘Those concerned Wlth the Committee s investigation recognized that the
bcomplexity and delay grew not by agency de31gn but because concern with
- resources management and envuonmental protect:.on has increased the regula-
tions governing dredglng. ‘Thus, although the regulatory process serves the
.,goa-lS'. set forth’ by the law, it too often does so in a way which may appear
t'iine-c.onsuming and confusing.b»: ‘ |
The Comm:.ttee did not propose bas:.c ‘regulatory: changes > however, ‘because

it needed more informat:.on about the problems of permit appl:.cat:.ons for dredg-

‘1ng and how they might 'be allev:.ated without sacriflc:.ng environ.mental safeguards.

Instead 1'c proposed a study of dredglng regulatlon This -proposal Senate Bill

L _2&18 (Marks), became law on January l 1975 (enclosed in Appendlx A) Under

th:Ls leglslatlon, the State Resourees Agency was requ:.red to establish temporary .

b
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procedures for an expefimentél "one-stop” co§rdination system intended'éo
speed the processing of permit applications for‘specified dredging projécts
within the jurisdiction of BCDC. By f‘ebruary 1, 1976, the Resources Agency
was to report to the Legislature, identifying the~proﬁlems in permitting pro-
cedures, making recommendations concerning ways to expedite the process, and
'adviSing fhe Legislature on'the feasibility of the statewide application of

_ the new procedures. By interagency agreement, the Secretary for Resources
delegated to BCDC the responsibility to carry out this law. A copy of the
ihterégency agreement is enclosed in Appendix A. Although the focus of this
report is on procedures of égencies regulating within the same area as the BCIC,
the reéommendations'ére intended fo apply to dre@ging regulatory procedures -
throughout California. Nothing WAs found to indicate that the regulatory.if
-proﬁléms wére unique to the Bay Area and thérefore any reccommendations con-
‘cerniﬁg them should be relevant to other areas as well,

The recomméndations offered in this report are based on informbtidﬁ
dgriﬁe@ifrom a varieﬁy of sources. First, the State and Federal laws and
regulationg_thét-pertaiﬁ to drédgiﬁg were eiamined.‘:A questioﬁnairé was
‘sént to the~ménagers, direétbrs; or owners of commerdial‘pprts,vmarinas,
:and'private ﬁe:minals in California3 dregbn, Washington, and Alaska, asking
for specific information éoncerning dredging at their facility. Eighty perv
:centsof-fhoéé surveyed r53pondéd._ A copy of the questionnaire an& a brief

anal#sisris.in Appendix J. In addition, interviews were conducted with all

"  -ageﬁcy personnel handling dredgingvregulation for San Francisco Bay, as well

. as with”dtédgérs and facilit& operétors, A survey was made of the_regdlatofy
- procedures of the Reclamation Board and each district of multiple district

agenciés--California Coastal Zone Conservation Commission, Regional Water

b
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Quality Control Board, Department of Fish and Game, and Corps of Engineefs--ta
determine how their procedures varied from district to district. The ccordina=
tion experiment that the BCDC conducted was itself avvaluable source of infor-
mation about the regulatory process.'

The report consists of four chapters and elevenfappéndiées. Chapter II
describes the problems with fhe regulatory process ﬁhat were identified during
the course of preparing the :eport.and briefly states our proposals for remedy-
ing or mitigating them. Chapter III evaluates the experiment with permit .
coordination. Chapter IV ampiifies recommendations contained in the two
preceding chapters and suggests methods for implementing them.

This report supersedes an earlier study, "The Regulation of Dredging,

- Part I," which described the legislative basis of dredging regulation and -

the procedures of the agencies that regulate dredging. Appendices B, C, and

D reproduce much of the descriptive material from the earlier study in a

-8lightly amended form that 1ncludes lnformatlon about the regulation of dredg-

ing in areas other than the Bay. Any reader unfamiliar with dredglng and the
regulatory processes affectlng 1t will find readlng these appendices helpful

Those who are famz;lar w1th these matters may want to use the eappendices for

" . reference,




CHAPTER II. PROBLEMS AND ANALYSIS o

This report is directed at 1dent1fy1ng problems in the procedural

- aspects of dredging regulation rather than the polic1es or goals for

. which that regulation is undertaken. In general, it has been found that

the regulatory goals of the State and Federal agencies involved are being
met, with project screening occﬁrring in a manper to ensure conformancé

with legislative mandates., Applications éfe ultimétely processed to éon-
ciusion. It_is.the mechanism by whiéh this processing occurs, not the-
deéisions made, that is the subject of this study.‘ This report mayb

appear critical at times. It is a ;tudy-to identify‘problems and its
emphasis is in that di:ection, Pbsi;ivé elemeqt§ of-the regulatory‘
_mechanism'are‘inéicated principally where they serve as an example of

a well structured procedure. A desire to both maintain a concise focus

in the study.and‘to’ayoid self-laudatory éomments'haveynot allowed a full
description of those procedures that are operating most‘effectively.

We have divided £he pfobiems.of the regulatory process into three groups:

(l) dupllcated act1v1t1es, (2) ambiguous requirements; and (3) what appears to
~be unnecessarlly repetltlve or detailed regulatlon. Bach of these categories
has been broken down f{e] that SPECIflC problems emerge. In this chapter the
recomrendations fo:iéoiving 5i alleviating the problems sre stated in a
generéi way. In Chapté: IV they are sef out in detail, along withﬂspecific

suggestions for carrying them out. ...

Duplicated Activities

" The first group of"pfoblems’falls under the heading of "duplicated
activities,” which enéompasses all ‘reviews or procedures that are repeated at

-8-




least once during the processing of the same application. Although .
oomparable but independent reviews are’ofteo beneficial, it was generally
the finding of this report that for many dredging projects repetitive pro-
 cesses oceur that may neither add_to_the understanding of a project nor

help protect the environment or preserve'resouroes.

a. Multiplicity of Agencies
Duplication of reviews and procedﬁrea is a result of tbe pumber of
regulatory agenciee involved directly or indirectly in either a permitting
or oommeoting capacity, A request to dredge in San Francisco Bay is certaln
to involve sevenéagenoles and usually involves nine. There are two prineipal

reasons for the profusion of agencies: - e

1. Federal andlSta#e Regulatory.Strueture ‘

| Dredging is regulated by parallel review structures involving
State agencies on one level and Federal agencies on another. Any involve-
ment-of local agencies; i.e., city or county, adds a third level. - Agencies
of both the State and‘Federal Governments will be 1nvolved in v1rtually every
dredging proaect undertaken in California. Among the state agencies will
usually be the Regional Weter Quality Control Board and State Water Resources
ll Control Board the’ Department of Fish and Game, and possibly the State Lands

»Commission.' For Bay Area or Coastal projects, the San Franclsco Bay Conser-

‘;.lvatlon and Development Comm1531on or the Callfornia Coastal Zone Conservation

_Commiss1on, respectlvely, will “have Jurlsdictlon. In Lake Tahoe, the Callfornla_‘”
Tahoe Regional Planning Agency and the Tahoe Reglonal Plannlng Agency will have ‘
:%Jurlsdlctlon. Projects in the channels or flood plain of the Sacramento or San :l,“
.Joaqnln river systems w1ll lnvolve the State Reclamatlon Board Federal agencies
generally include the Corps:of Englneers, the Unlted States Flsh and Wildlife‘éervice;

the Natiohal Marine Fisheries Service, and the EnVironmental Protection Agency.
. - . ,



2. legislative Approach--the Concept of Specialization

Both fhe State and Federel Governments establish regulatorf

programs to meet séecific needs as they arise, and nearly all-agencies

regulating dredging were created to deal with a fairiy limited range of

issues. BCDC was created tovcdetrol the filling of San Francisco Bay;

the California Coastal Zone Conservation Commission to protect coastal .
resources; the U. S. Army Corps of Engineeré to regulate use of certain

.waﬁerways in additiog to its construction activities; the United States
>fish and Wildlife Service and the Department of fish and Game to protect

and regulate marine and terrestrial life; fhe Nationai Marine Fisheries

Service to proﬁect mar;ne,.estuarine and.anadromouslfish resources; and

the Regional Water Quality.Controi Boara‘and State Water Resources Control -

Board to regulate State water quallty. |

Although each agency was created to protect public 1nterests .

and promote the public welfare, in practice they exercise different responsi-
bilities and their pelicies andAprocedures may differ. The State Department.

of Fieh and Game may oppose a froject'ﬁhat would inter}ere7ﬁith seasonal fish
.rups; while'the State's Regional Water'Quality Control Board might find the

_projeet acceptable with-respect ﬁo conteminetion levels:of spoils. The

Federal Fish and Wildlife Service may request project mitigation to protect

wildlife iesources, altheugh the:Corpseof Engineers:might_vieﬁfpther’consid—'
erations as benef1c1ally offsettlng Because of the different statutory

vlnterests of the. agenc1es, 1t is not reasonable to expect them to alwayse B jff A

reach 1dent1cal de0151ons.

3. Recommendatlons Regardlng Mult1p11c1ty of AgenC1es
No recommendation is made to alter the ex1st1ng 1umber or

substantive jurisdiction of any State or Federal regulatory agency. It

=10~



is recommended, however, that certain procedural consolidations, discuésed
below, be undertaken to aid each agency in carrying out its responsibilities
and to minimize unnecessary overlap. These changes should not cause any
reduction in the effectiveness of existing resource management. Along with
the other recommendations of this study, they will probably increase this
"effectiveness‘by allowing more productive effort by the limited number of

regulatory personnel.

b. Duplication of Reviews

vForjevery review undertaken by a State agency, there will probably
be a comparable reviev of the same subject by a Federsl agency, and vice

versa. Scme duplicetion of review mey exist even within the same govern-
~mental level. Duplication‘occurs»principally because of the two-tiered
Federal/state regulaﬁory system mentioned‘earlier{

A number of State agencies derive some of'their regulatory authority
from.Federal law, and thus to some extent comparable Stete.and Federal reviews
have been the intentional result_of‘Federal legislation. For example, the
' State ﬁepartment of Fish'and;Gamevderives extensive commenting authority .
‘frombthe Corps of Engineers and the Federal Fish and Wildlife Coordination
| Act;.tne Regional Water Quelity COntroliBoards and the State_Water Resources'
‘Control Board,.aS»anthorizedbby the State Porter-Cologne Act, exercise some
-~:rwater‘qnality controllresponsibilities established under the. Federal Waferffrfu%,'
‘Pollufion eontrol»Act. Virtually all State end local agencies concerned V
“_ with resources or landbuse receive public notices seeking comment on Eppll;
ejcations for Corps permits which fall Within their Jurisdiction.

1. Multiple Land Use Reviews

'Bobh BCDC and the Coastal Commission have specific statutory
responsibility to~regulate'the use of land by determining what types of
=1l-



development or projects are to be allowed within the area of their separate e
jurisdictions. The State Lands Commission also may be concerned with land ‘
use in these areas from two perspectives. It is the agency that supervises
lands owned by the State and in that way Eas the responsibility to control
what use is made of those lands--whether it be leases allowing deveiopment,

or permits allowing the extraction>of'minerals contained on the land. It
is also the State'egenc&_charged with protecting the "public trust" which
reqﬁires the-costrel'qf land uses which might iﬁterfere with those trust

- requirements. This is principally found in the control of shoreline uses

that might restrict access to waters or the placement of obstructions in
.waters which might interfere with fishing or navigational needs.

" The Corps.of Engineers also regulates land use by its éontrolnj.

over developments in certain specified waters. The Corps' concern is not

solely with the propriety of particular developments at particular locations

from a land use concern but also from a wide reange of navigational, environ-
mental,.eeosemic and other concerns which bear on the projects they review.
Is evaluating'the appropriateness of.specific ﬁses of land, the Corps refers’
extensively to local and State land use determlnations the BCDC Bay Plan

' being a prime example.

e ‘Multigle Fish and Wildlife Reviews

R Three agencies independently review ProJect 1mpacts on fish and"'” '
-wildlife resources- two Federal agenc1es--the United States Fish and Wildlife
A_SerVice and the National Marine Fisheries Servzce--and one. State agency-—the }“Q;
Department of Fish and Game The National Merine Fisheries SerVice reV1ews

the 1mpacts of proaects on.merine, estuarine, and anadromous fish resources. o
' -The scope of review of the other two agenc:Les--the United States Fish and | .

-12-



Wildlife Service and the Department‘of Fish and Game--is much‘broader aéd
virtually identical to each other. The United States Fish and Wildlifeﬁ
Service is concerned with the brqad range of fish and wildlife, including
the enhancement and protectienAof migratory birds and endangered species.
.Ip is charged not only with undertaking programs to directly protect these
resources, but also with providing the input to other agenciesvto agsist in
the making of decisions w@ich will affect these resources. The>Department
of Fish and Game is charged with protecting and'regulating Celifornia's -
fish and wildlife‘resources. In areas where the Department of Fish and
Game possesses commenting rather than permitting authority, the egency
derlves some of 1ts authorlty from the same source as- the United States
Fish and Wildlife Servlce--the Federal Fish and Wlldllfe Coordination Act--'
for‘progects undertaken or regulated by the Federal Government._ Addi~
tional comhenting authority_ie derived fromethe Porter-Cologne Act, the

McAteer~Petris Act, the Fish and Game Code &nd other State statutes.

3. WaterQuality Review

| Althcugh four agenc1es are responszble for reviewing water
qpallty problems in California, there is generally llttle dupllcatlon of
review. Because of the way these_rev1ews are carried out, however, it
offersean ekcellene eiample of a waj to handle multiple reviews. The
Regional Water: Quality Control Beard ieuthe baSIC.enforeihg:egeﬁcy-for
-the State water quallty law, the Porter-Cologne Act, and is also certlfled

by the Environmental Protectlon Agency to undertake what would otherw1se be

a Federal water quallty rev1ew respons:bllitles. The State Water Resources

v Control Board 1s the agency maklng the official certlflcatlon of accept-

ablllty to the zederalvagenc1es,,but lt usually acts on the recommendation
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- of the Regional Board. The Environmental Protection Agency can veto thé

State action but in California it usually does not. ’ .
There is one element,of water quality legislation that assigns.

responsibility solely to the Corps. "Section 4Ol of the Federal Water Pollu-

tion Control Act gives the‘Corps pernitting suthority over the disposal of

dredge and fill materials into virtually all waters in the State. The Corps

is doing thie'reviev parallel with the review of navigational concerns that

oecurs under Section lO-of the Rivers and Harbore Act and still relies on the

State water'qpelity certification for information with respect to the con-

tamination of spo:.ls. ° ‘

L, Multiple Env1ronmental Document Preperation

The Federal Government and all State and local governments 1n‘;
Celifornia4are required by law to evaluate the overall potential environmental_
" impacts of projects they either ’propo.se to undertake themselves or are asked to .
regulate. This is in addition to any specific reSource pr‘otective objectives |
- of the particular agency For proJects with a 51gnif1cant effect on the environ-
ment, this offers an important means f‘or any State agency to express their con-
cerns and to aid the: lead agency (the agency w1th.broadest authority. over the
'proposed progect) in :.dentifying and evaluating both the negative and benefi-
~cial 1mpacts. This evaluation takes the form of either an Environmental
Impact Statement (Federal) or . an Environmental Impact Report or other
env1ronmental document (State) ‘The substant::.ve requ:l.rements of both docu~
mentseare.nearly_identical Dredging projects rarely require the- preparation
’ofie fullvEnvironmentel‘Impact Statement or Environmental Impact Report, but
it is poesible thet'one or both could be mandated for a particular project

and hence a ’elight potential for duplication exists. Of twenty applications ‘ .
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for dredging considered under the coordination study, none have required an -

Environmental Impact Statement or Environmental Impact Report.

5. Recommendations Regarding Duplication of Reviews

Overall duplication of review could be reduced if Federal agencies
were to cooperate with State agencies in developing mutually acceptable regula-
tory policies, such as is done in water quality review. Federal agencies could
also use either existiug legislative authorizations or memoranda of understand=-
ing, where permissible, to allow State agencies to carry out Federal meview
functions when State policies are at.least as stringent as the Federel policies.
Existing,authorizations contained in regulations promulgated to carry out
Section 40b of the Federal Water Pollution Control Act include the potential

for Corps "rubber stamping" State decisions where the State’s decision-making

process is substantially the same as the Corps. As is demonstrated in this

4

secticn; in California‘thevState decieion-making is nearly identical to the
Corps.

Mbmcranda of understanding could include agreements between the
Department of Fish and Game, the Uhited States Fish and Wildlife Service and.

the National Marine Fisheries Serv1ce te consolidate or coordinate their com~

- menting and review functions.

If a project requires preparation of‘both an Envircnmental Impact

_ Statement and .an Environmental Impact Report, they could be jointly prepared,

thereby allowing independent review without duplication of paperwork. Joint

preparation of these documents is allowed to séme extent under existing Federal

'-and State«law ' Amendments to the California Envzronmental Quality Act Guide-f

lines proposed by the Resources Agency would encourage joint preparation.



e

c. Duplication of Procedural Steps

The third and final category of duplicated activitdes encompasses the ‘
procedural steps in the permitting process itself. The problem is that more
than one agency will often undertakevthe same procedurel step, resulting in
undecessary and prolonged_work for both agencies and applicagts.

1. Multiple Comment Solicitation

While a dredg1ng application is belng processed there may be as
many as four 1ndependent s01101tatlons for comments on it, coming from the
Corps via their Public Notice, from the BCDC or Coastal Commission, the State
Lands Commission, and the Regional Water Quelity Control Boards. If environ-
mental documents are requlred, even more comments w1ll be solicited. By v1rtue
of the size of‘1ts d1str1butlon, the Corps Public thlce is the most comprehen-
sive of the solic1tat10ns, go;ng out to all Federal, Stabe, and local agenciles
that might be concerned with a project as well as to a wide range of individuals . '
and organizations. Agency‘solicitations also take other.forms.' In a manner

similer to the Regional Boards and the State Lands Commission, BCDC solicits
:the.comments of otner'reguiatory agencies directly concerned-?the State Lands
Coﬁmission, the Depertment of Fish and Geme, and the Regdonal Board--on -each
.gpplication submitted:to it. BCDC meeting agehdas are widely aduertised !
'uthrough direct mailing and press releases; The-ﬁegional Board hes the appli-
;;cant publlsh a legal notice in- newspapers seeklng comments- on: pendzng actions.
7 ‘ The proliferatlon of requests for comments, plus the reaslization
‘; that the 1ssuance of a Corps permlt w1ll stlll be necessary even after all State .
. regulatory agencles have approved a prOJect understandably reduces an agency s
'ue-lncentive to. respond to the earller State sollc1tat10ns. Thus, State agency
'.-:anut into the State regulatory process is somewhat less than guaranteed It ‘ .

is often completely absent or too late for use. In other cases, some State
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-agencies are not contacted for comments except by the Corps. Without a consistent

and comprehensive exchange of comments at the State 1evel some agenc;es must rely
on the Corps rather than the Stete to protect their interests.
A related problem of application changes causing reconsideration of

virtually the same project, results from agencies receiving and acting on appli-

.- cations at widely spaced intervals. This prohleg'has been &lleviated in the Bay

Area by the coordination effort, which has indicated that when the agencies all
consider an application cdrcurrently, interegency discussions are helped by the
details being fresh and by allowing changes in the project without foreing an
agency to amend its action;'

These problems could be solved if ocne joznt notice for the soliclta—
tion of comments were circulated for each proaect on behalf of all permit granting
agencies.

2. 1Independent Processing of Applications

Each of'the agencies involved in the processing of dredging applica-

tions has its own procedures, which are unrelated to those of the other involved

-agencies except for comment solicitation and the use of conditional permits. The

experiment in permlt coord1nation, discussed in Chapter III, was an attemnt to
simplify the processing. It»was found that this exper1mentjwasjhelpful to most

agencies»but may have caﬁsed fu}ther deley for some of the applicanﬁs because the

3-c.various stages:of_review proceeded &t the same pace. Applicants felt that holding

, up the agenc1es~that were ready to proceed while awaiting other agencies" actions

delayed the appllcatlon processing.: The coordlnatlon effort demonstrated the velue

of lnvolving each agency in the pre-appllcatlon perlod. ' Early consultatlon allows-“"

Vapplicants to prov1de necessary deta 1n the proper format and . av01d delays caused

by.1nsuff1c1ent,1nformatlon.
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3. Application Forms Unlque to Each Agency

A standard applicat:.on form meeting the needs of all the perm.t
and commenting agencies involved in regulating dredging ip San Francisco Bay
was developed It demonStrated that most of 'l';he informational regquirements “
agencies have w1th resyect to dredgzng are very similar and easily combined
into a single application paeket. All agencles indicated that they needed |
a descrmptzve narratlve of the proaect, acceptable reproducible scale drawings
of the project site,va certlf;ed environmental document or statement of cate- |
gorical exemption, and & sediment analysis. All the permitting agenciles
indicated that they needed evidence, of ownership, ev’idence of the legal
relationship of the appllcant to the OWner, and ev1dence that the representaj
tive of either party may bind them. There were some itenms relatzng to blrth
cltizensh:.p, and. corporate records that only the State Lands Commission.
needs. Thus, it was demonstrated that the application information require- .
: ments'of‘the agencies were sufficiently similar to allow one application forn
to satisfy all the agencies .

‘L. Duplication of Public Hearings

'Alﬁhough most actione on dredging applicanions do not requireiar

" public heering',.. the ;BCDCV, the Coastal Commission, the C.ozpks of Engineers, the
Regional Water Quality Control Boards, the State Lands 'COmmiSSion, land the

| ‘Reclamatlon Board m.ll occasionally hold a public hearlng on dredging -

| gpplications within the:.r ,ju.r:.sdlct:.on. Each agency requ:.res 1ts own notice,

- and the preparat;on'of staff reportsgto presentAsubsnentielly the-semernnfor—'
narion; In barfiCular5 hearings on Bay Ares dredginé"nrojeeﬁe mayioccur*in' d'f: ,{'d;

* close nroximit.y, with some of the same people sitting'.on more than one panel,

e.g., the Corps District Engineer and a Regional Water Quality Control Board .
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' member sit on BCDC. This duplicated effort could be alleviated, in parf, i~

Federal and State agehcies issued joint meeting notices and held joint hear-

7\\-\_\\\\
A‘ing§;\\ghe Corps' interim final regulations for Section LOL of the Federal

- Water Pollution Control Act encourage joint hearings on appropriate projects.

ce T Ambiguous'Requirements

In many situations applicants heve difficulty ih anticipatihg the
requirements that will be imposed on their dredéing projects. ‘Although
each-agency's general concerns and requirements are clear, applicants may
not be able to immediately ascertain whether or not sediment samples will
be required or whether a State Lands permit, which might take a consider-

@ble amount of time to obtain, will be hecessaryb 'There might be a'questioh
as to‘whether an‘applicationvinvolving a significant activity can be pro-
:cessed admihistratively. Admihistrative processing can reduce time require-
Aments:of notices and'hearings. For'example; an application may qualify for

a Corps letter of permission, eliminating the need for water quality certifica-
-tion, and for the preparation of & Federal environmental document.

Ambiguous requirements obscare the ultimate action on an appllcation.

— Even though a finai:deciSion'often cannot he-made antil all aspects'of ah applié
cation are considered the regulatory system is slowed down by applications for

-which approval 1s unlikely. Thls detracts from applicatlons necessztating

“greater 1nvestment of” agency rev1ew resources.

a. .Length_Of-Time to,Process Applications

The principal complalnt of dredging applicants is the length of tlme '
" it takes to obtain the necessary approvals. This was the major reason for the

;.Alegislatioh_that established this study. . As the regulatory process now stands,

. 619-



an epplicant cannot estimate how long the processing of an application will o
take within an accuracy of two to three months. In some cases, all perinits '

can be secured within six weeks, while in other cases it may take moriﬂfﬁig///f~,ffﬂf

~six months. Not knowing the length of time in advance hinders appliGants )
from soliciting contract bids or -scheduling construction.

. Applications processed under the cooréination experiment héve usually
required three and one-half monfhs for complete processing by State agencies
and an additional one and one-half months for action by the Corps. .(The
totai Corps processing time is approximétely five or six months but it
usually runs concurrently with the State processing.) “All these figures,
derived from the coordination experiment, are fbr Bay Ares projécts, but a8
survey condugted by BCDC of pért,'marina, and private terminal facilitiésﬁﬁ.
throﬁghout Caii?ornia indicates thét comparable,timeé exist elsewhere.

Dredging."projects.' which raise sufficient environmental, economic, or '

social issues so as to require a more extensive analysis mayA take as long as
one yeaf to complete._vThis is’often‘caused by the corresponding necessity to
- prepare an en&irogmentai.doéﬁienﬁ; One'e#aﬁple‘might be aiproposél to deepen '
e#isting depths at a pcrt.sq aé tc‘alldw the berthing of a larger class of s
.  ship than was previoﬁsly'cépable-of docking. ThekPért of Los Angeles is |

‘currently cons1der1ng requestlng approval for 30 000,000 to 50,000,000 cublc

1~.jyards of new dredglng 1n the next Pew years. Thls,would'be to cut a channel

for the passage of shlps contazn;ng 11qu1d natural‘gas; Surely this type of

~~proaect would raise’ publlc pollcy, env1ronmental, 1egal and economic ques-

7v:t10ne 1nvolving lengthy rev1ews.

Th.e tlme 1nvolved on pro,jects of less s:.gm.f:.cance might suggest that

extenswe s t1me-consu.m1ng reviews of appllcatlons are taking place., In fact, .
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" the actual time spent in reviewing an application for completeness, proceesinga

or commenting on the project, and preparing a permit document if one is £o be

granted, is very brief. For example, during the period the coordination experi-

ment has been in operatlon, the BCDC staff has spent an average of seven hours
in review of each dredging appllcatlon, the Regional Water Quality Control Board
an ‘average of twelve hours, and the Department of Fish and Game five hours. of
the Federal agencies, the Environmental Protection Agency spends eight hours,
the Uhlted States Fish and Wildlife Service and the National Marine Fisheries

Service about one hour, and the Corps of Engineers appfoximately ten hours,

- The total hours in this sample is fourty-four. In only one case was an appli-

cation identified by an agency &s either complex or controversial., Most were

for routine maintenance dredging. The study has identified two principal

reasons for the time-related problems. Subdivision "b" (page 27) discusses

‘a number of other matters that indirectly affect processing.

1. No Sanctions for Delays
Although most of the permit granting agencies involved in the

regﬁlation of’dredging’have.time~limits-cn theif consideration of applications,

 most of the time limits are illusory because there are no sanctions imposed to
.. compel agency pefformance. ~Table I summarizes existing time limits and sanctions

. affecting agencies that regulate dredging. The State Lands Commission and the

Regional Water Quality Control Boards have limite’of oge_huaqgeqfagdle;ghty .
days and one hundred and twenty days, respectively. IfrtheSe are'exCeeded;

however; an applicant has 1o recourse becaﬁseAuse of‘State laade'without A

‘approval wculd constltute a trespass- and dlsposal of pollutants 1nto the

' water is deemed a pr1v1lege and not a rlght therefore allow1ng waste dls-'

charge requlrements to be imposed at any tlme, even after the one hundred
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TABIE T
AGENCY TDME LIMITS

Time Linmits on Action

Sanctions for Delay

(days)
Permit Granting Agencies

San Prancisco Bay Conservation ’

and Development Commission - S0 Permit issued by Law
California Cosstal Zone L

Censervation Commission 1,50-/ None
Corps of Engineers None None
California Tahoe Regional Planning .

Agency ) ‘ ) " None .Kone
Department of Fish and Game_z/

Suction Dredging Permits o None None

Streambed Alteration Permits 653/ None
Reclamation Bosrd S L None None
Regional Water Quality Comtrel _ . .. - _. "Can begin discherge subject to -

Board ) 120 4 risk of subsequent disapproval
3tate Water Resources Codtrol Board 1 year-/ Loss of Certification Authority
State Lends Commission i 180 None

Approvael issued by law

Tahoe Reglonal Planning: Agency : .60

Commenting Agencies

Environmental Protection Agency Set by Corps Public Notice
Department of Fish and Game.j2 Set by Agency requesting comments
- National Marine Fisheries Service Set by Corps Public Notice

Resources Agency ' Set by Agency reguesting comments
. United States Fish and Wildlife o o

Service . o Nope :

Comments too late for use
Comments toc late for use
Comments toc lste for use
Comments too late for use

None' -

17 The Californis COaétaL Zoné C‘bnsei'vation Ccmhd.ésion has & time Limit consisting of a maximum GO day.s
within which a hearing must be held and a subsequent maximum of 60 days within which a permit decision

must be made. -

g/ The Department of Fish and Game has permitting authority under the Streembed Alteration provisions of
Sections 1601-1602 of the Fish and Game Code and under the Suction Dredging provisions of Section 5653
of the Code. In all other cases, the department has only commenting authority. : :

3/ Fish and Game Code Secticns 1601 and 1602 have a series of time limits for each step in the negotiatica

procedures to an aggregate maximum of 65 days.

b/ section LOL of the Fedéral Water Pollution Control Act providés a walver of the need for certification
by the State Water Resources Control Board if it has failed to act within one- year.
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and twenfy day time period has elapsed. Applicants who see the time l;mit
pass can undertake the activity without a permit at their own peril. BCIC,
hcwever, has a time limit of ninety days and if the Commission fails to
meet it, the permit is automatically issued by law. Extensions of this
time constraint can be made only with the applicant's agreement.

Commenting agencies/heve virtually no time limits. For example,
State agencies that wish to comment on dredging projects may delay their com-
ment submission until the close of the Corps' Public Notice period. Comment
requests by BCDC, the State Lan&s Conmission, or other Staﬁe decision-making
bodies need not be answered to protect the commenting agency's interests.
During the coordination effort written comments by the Department of Fish

and Game were generally submitted after BCDC action.

Thus, State agenc1es can introduce obgectlons late in the

processing stage that they have not made available to the State permittlng

agencies earlier. "The San Francisco Dlstrlct staff of the Corps of Englneers

has stated that waltlng for comments from State agencies in response to Public

thices takes considerable time, and causes substantial delays. They have

stated that the Corps must wait an average of fifty-seven days for State

‘comments, about twenty-seven days beyond the Public Notice date. In the

. last few months the Resources Agency, the agency responsible for coordinating

State=agency-conments on Federal public notices, has adopted. strong mesasures
to assure noticevdeedlines are met, In fact, the Resources Agency staff
reports that durlng October every deadline was met A Jjoint notice, as

recommended in this report would allow the collectlng of comments whlle

"~ the State agenc1es are cons1der1ng an appllcatlon rather than after, as is

usually the case without formal State-Federal coordlnatlcn.
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As is discussed elsewhere in this report, the Department of .
Fish and Game's comments enjoy special status since the Fish and Wildlife
Ceordination Act requires the Corps to seek comments from the "head of the

sgency exercising administration over the wildlife resources of the partic-

ular State.,.where the préjeét is located.” As a general rule, the Corps

P

will wait well beyond the close of the Public Notice period for comments by
important State agencies such as-tﬁe Department of Fish and Game.

Under the Federal Fish and Wildlife.Coordination Act, and the
cerresﬁonding memorandum of understanding emtered into between the Secretery
of the Army end the Secretary of the Interior, the'Distric£ Enginee: cannot
finally process an application until comments from the appropriate United
States Fish and.Wildiife Service officials are received. Under the coordina-

tion experiment, the response time for comments by the United States Fish and

Wildlife Service, ho'wever; have generally been well _within the sixty day time -
period allowed for comments. -
A' number of steps should be takeﬁ to elLeviate these time-related
'proﬁlems; It should be State policy that all StateApermitting or commentingv
..egenciee are to aet\as-quickly as possible on dredging applications without
. ,j‘eopard»izing_szatmr-al resources ’er environmenfe-l controls, and that all State
agencies are to abide by established time limits. The time Limité shoeld be
:;h_]»:-.vybsiﬁilaf forlall'permitting-agencies-and shoui&<inc1udewthe1f0110wing features:
| | " (a) if the deadllne 1sn't met the permit to dredge is automatlcally granted;

. (b) extens;ons w1ll be avallable only with the appllcant's agreement and (c) - F

_*'shorter tlme llmlts w1ll be prov1ded for 31mpler dredglng proaects than for ’

Amo:e.complex_end controvers;al,ones; Comments that do not meet the time .
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Unless permit processing at the Federal level is modified
in a8 similar manner, any time savings at the Sté%e level will be of little
value to applicants. It is, therefore, recommended that time constraints
and sanctions be adopted by Federal agencies with respect to issuing permits
or comments on dredging‘applications.>

It is recommended that the time limit for permit granting
agencies be ninety days from the dat¢ the application is found to confain
sufficieﬁt information (inciuding certified environmental documents) for
the agency to make its decision. . Ninety days was selected for varioué
reasons. As the existing time limit affecting BCDC, it has profen to
provide enough time for projects which raise fime consuming issues or
require more‘than one hearing, and for administéring variations in the
workloéd, vacatioh schedules; and so forth. Over eighty_percent of those
responding to the guestionnaire, discussed in Appendix J, indicgfed that
applications for routine dredging shodld be acted on in less than sixty
dgys. Réview of BCDC gecords;for administrative permiﬁs issued.duringrl975,

indicates that ninety percentuﬁere issued in sixty days or less. Fifty-six

‘ percent of the permits requiring public hearings~§eré issnéd in sixty days'

or less. Experience from the coordination experiment also indicates that

this time limit can be met by all agencies although it will still require

- glqge attention andﬁsqﬁe-administrative_improvementé. A time 1limit of

ninety days will also provide applicants with a reascnable prediction of

when agency action will bé taken. Tt is recommended that the State Lands

’Commission‘should abide by the same time constraints, but it is recégnized

that itslrdie, és a property owner,‘makes the sanpfion of.automatic approval

inappropriate.

-25-



It is recommended that the deadiine for comments should be
thirty days from the date the request for comments is issued. It is
considered a reasonabie length of time even fqr complex projects, aﬁd.is

already in use. Thirty days is the usual Corps Public Notice period. The
| Regional Water Quality Control Boards -and the State Water Resources Control
Board adﬁertisé notices of proposed waste diécharge requirements and cérti-
fication for thirﬁy day periods. BCDC has & twenty-eight day mandatory
period to allow for comments ﬁetween filing of an application and holding
the public hearing. .Comments on mbst applications should be.submitted well
before'the thirty déy deadline. 0ccaéioﬁally‘an agency will need more than
thirty days to prepare comments. In these cases,rtime extensions should be}
available if requested befoge expiration of the original deadline by the
director of the agency staff.v It tﬁe proﬁosed project is not of eﬁough
significance to warfant.an extension réquest by the director, then the
agency should be pre?ented from acting subseqpéntly and the application
should be.;mocessed tg‘ccmpletibn. | |

2. Workload and Backlogs

Some of the agenc1es have indicated that substantlal workloads
‘coupled with understafflng have not allowed them'to comply within establ1shed
time limits., The Department of Pish and Game has been particularly concerned
'éﬁout.inSufficien£ peréonnel_and budgét;..The need for more funding may be a

‘major cause of‘the personnel shortége that makes it difficult for the agency

B -to meet its respon51b111t1es w1th1n reasonable time limits,

The recommendatlons in this report should reduce agency workloads;
. especially qnce :egulations-and_pollcy statements are adopted. However, none

- Of these recommendations can be carried out unless there are an adequate number
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of personnel and reasonable workloads. It is recommended that each agency
should reassess its allocation of existing staff to assure that the recom-

mended time limits will be met.

© b. Guidance and Consistency of Agency Evaluations
| Another central difficulty ideﬁtified in the course of tﬁis ;tudy
is that agencies need policies, sténdards, guidelines and procedures with
which to guide their decisionms. | _.
A meeting»betweén BCDC staff membe;s and the pérmitvstaff.of one
regulatory agency exﬁibited the consequences of thiS'problem. An effort to

develop a "flow chart" for that agency's procedural system resulted in each

of the permit staff meﬁbers present having & different idea as to what was

to be done with the application at each step. They mustnmake decisions oh'
a caée-by—case basis having to.justify their actions only within general
policies or specify the cfiterig for thei; decisions. Applicants complain
that sgencies aré "unaccountable" for their actions unless there are specific
policy ané procedural guidelines;” . | |

The problems discussed in this section aie axong the most c:ucial in

the report.: Their-eliminaﬁibp will prevent a number of unapprovable projects

.from even entering fthe regulatory system and consuming reviéw time and effort,

and they will meke decision-making easier and qﬁiéker. )

 ._11, Formal Policies, Plans, and Decision-Msking Criteria -

Both the State and Federal agencies need up-to-date guidelines:for

_the substantive reviews they are obligated by law to undertake. TIn many cases,.
B the sole égency guiaancé_is>fdund in the orgenic law that established the agency

and describes legislativé intent. Table IT summarizes the existen@e of formal .

ﬁoliciest
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TABIE II !

EXISTENCE OF FORMAL POLICIES
TO GUIDE DECISIONS ON PERMIT APPLICATIONS

: Policies on Dredging - Document
Permit Granting Agencies
- San Francisco Bay Comservation . g i San Frenclsco Bay Plan and
and Development Cormission . Yes Administrative Regulations
California Coastal Zone Conservation Coastal Plan and Administrative
Commission oo : Yes Regulations
Corps of Engineers . - ¢ o None
California Tehoe Regional Planning ) ) Land Use Ordinance and Californie
Agency Yes Tahoe Regional Planning Agency
. . . Regionsl Plan
Departzent of Fish and Geme?/ Yes/Nod/ - . ‘
Suction Dredging Permits . Yes Administrative Regulations
Streembed Alteration . No None
Reclamation Board Yes | Standards for Encroschment
Regional Water Quality Control Board )
(Sen Frencisco Region)  Yes Besin Plen and Dredgxng Policy-/
State Water Resources Control Board N None
State Lands Commission . 7/ - None
Tahoe. Regiconal Plenning Ageucy . Yes Tahoe Reglonal Plan and Land Use
: Qrdinance
Commenting Agencies ‘
Environmental Protection Ageucy : Yes Administrative Regulations and
' Regional Criteria B
National Marine Fisheries Service o Nb None
Resources Agercy - . : None
United States Fish and Wildl e Service. . i !és./ Administrative Regulations
Department of Fish snd Gax:xe2 ) ’ Na_/ None .

_/’Although administrative regulations establish a broad range aof factors to be considered in evaluating a
dredging precject, there is no specification as to how these factors are to be weighed or considered, other
than to require a finding that the application is in the public interest..

_/ The Department of Fish.and Game has permitting suthority under the Streambed Alteration provisions of
Sections 1601-1602 of the Fish and Game Code and under the Sucticn Dredging provisiens of Section 5653
of the Code, In sll other cases, the department has only commenting authority.

_/ Suction dredging permits under Section 5653 of the Fish and Game Code are given om the basis of a pre-
determined acceptebility of such activities in vardous waters of the State. The department's Fish and
Wildlife Plan, written in 1966 has not been subsequently amended and sets no particular dredgzng policles
to guide department comments or actions on permits.

__/ The Regional water Quality Control Board, San Francisco Region, has a: policy reselution on dredging which
- is to be revised. It follows the Environmental Protection Agency in~house ‘guidelines which also are to be
revised. None of the other Regional Boards have specific dredging policies..

2/ No specific dredging policies, Generally follow the Regional Water Quality Control Board's recommendation
on whether to issue & certificate of conformsnce.

_/ Only policy guidance is through public trust considerations and mineral survey.

This agency has broad statutory objectives relating to the protection of fish and wildlife resources and
generally follows:in-house Enviroamental Protecticn Agency, Region IX, guidélines in evelueting speci’ie
) projects. Policy criteria were formalized on- December 1, 1975 hO Federsl Register, 55810 et seq.
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. Because of their mandates, some agencles, such as the BCDC and
the Coastal Commission, do have comprehensive planning documents combined
with an on~going review proceés that helps guide the regulatory procedures,
including specifiq guidance on dredging; .

Guidance_is léss complete in other agencies. The State Lands
Comhission maintains no plénning guidance other than a survey of minérai
deposits and a mandate to protect thé public trust and interests in fhe
land and water reséurces under ité jurisdiétion. All the Regional Water
Quality Control Boards have submitted basin plans for their regions, but
only the San Francisco Board has a spécific policy on dredging. The basin
plans are still going through the procedures necessary to obtain final
approvalf The State Department of Fish and Game has a fish and wildlife‘
plan that was adopted in 1966, and has not been updated since. 'Fhis plan,
therefdre, pre-dgtes mich of the environmental legislation that now controls
the policies of the Department of Fish aqé Game as well as the other regula-
tory.agencies.- |

The Corps of Engineers has no plan in the traditional senseg
‘fi.e.; indicating Whét particqlar types of projects are to be permitted -in
" what éaiﬁiCular areas or circumstances. They do have regulations that msn-'
date the cpnsideration,of.a wide range of factors on which their decisions
aré’td.be based, and these factors probably-establish aéjﬁroad a scope of
project review as undertaken by any agency. The. means of interfelating
~ these factors, however, is given little guidance,.othgr.tﬁah'tq meke an
:éffﬁfﬁvto arrive at a dgcisioh thét will reflect the "public i;tereét;"

The United States Fish and Wildlife Service previously had

no'forﬁal written planning framework other than the limited'guidelines‘
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that existed in their own organic legislation, in the Fish and Wildlife

- Coordination Act, the Navigable Waters Handbook, or other legislative

policy expressions. They elso used the Envirotmental Protection Agency .
disposal criteria as their major guidelines on dredging projects. Recently
promulgated guidelines.published in the Federal Register on ﬁecember 1, 1975;
appear to now clarify\the'Uhited States Fish and Wildlife Service policies
on all projects in navigable waters. The National Marine Fisheries Service
still does not have formal policies. .

Adoption of formal‘regﬁlatory policies, ecspecially regarding |
the effects of dredging and disposal on water quality and aquatic organisms,
has been hindered_by'a dearth of information regarding these effects. Serious
concerns about the effect of heavy metals (mercury, for exam@le), pesticides,
or oxygen using compounds assoczated with spomls has prompted a cautions '
approach by many agencies. Recognizing the need for more information, the
Corps of Engineers is currently conducting research costing oore than thirty
million dollars:to-identify and quantify these effects. In the Bay Area

alone, the San Francisco District's Dredge Disposal Studylwill cost about

. two and one-half million dollars; It is expected that the results of this

study, which will. be complete in the- early part of 1976 will allow agencles
: to adopt clear dec151on-making criteria.

) .ezhe~abSence“ofwfofmal policy guidance has two*effects. First,
applicadts have difficulty ascertaihing what is expected ofrthem in terms of
project reqplrements.- Appllcants who have been through the process more than
once may have some general notlons, based on prevmous experlence, as to what
is or is not acceptable waever partlcular agenc1es, such as the Department

of Flsh and Game, have 1nd1cated that a cbange in personnel may result in a

A
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change in informal policies--often the only policies that the agenciesbhave
to g0 on==so the‘experienced applicant has no necessary advantage. This void
in clear policy guidance creates'a situétion that is difficult for the appli-
cants and unnecessarily timé consuming to agencies.

Applicants wﬁg want to uﬁdertake a project afe redpired to submit
their application, let the agencies undertake their feview.and make whatever
comnents they have, redesign their project to conform tec any objections that
may be raised, and submit it for.further review. If the project is such that
the objections cahnot be satisfied, then the application will bhe eifher with-
drewn or denied. In éither case, & considerable amount of regulatory effort

will have been expended that could easily have been avoided. If applicants

could know in advance that a certain project design will be unacceptable,

non-conforming applications mighf never be submitted, or at the very least'
woﬁld be identified as unacceptable within a short time after submission.

Second; the lack of such guidance or policies makes agency
review and decision-making difficult. Decisions are based on a case-by-
case review, withouf-any direction that ensurés a consistent approach;-
Considerableveffort-is éxﬁénded making many decisidnsrthat could be
considered routipe. | - .

Governmént should attempt to base it$ decision on clear
policies which_specify,itsgobject;ves»in,ga;;yiﬁg Outza,mandate to pro-
tecﬂ the public interesﬁ. Without~sqch'§olicies, action on an application
can become uncertain or ipgonsiéte;ﬁi :Eormgl_pblicies, thexeforé, allow
applicants td'anticipété'fqui:éien%égvas well as lend sﬁppo:t té the

agency's action.
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Much could be done 'to alleviate these conditions if ali egencies .
would formally adeopt plans, poliéies, and guidelines on dredging that would
describe each agency's concerns, specify the factors to be considered; and
tell how decisions are to be made. These guidelines would be periodically
‘ updated., In adaition, ail égency actions with respect to permit approvals
or denial, comment preparaticn, or other actions, should be expiained and
referenced to the agency's official éoliciés.

2. Administrative Regulations

Several State'regulatory agencies ﬁo not have fully defined
administrati&e regulations to direct the procedural operations of the agency
in a logical, expeditious, and legally adequaté manné;; This problem seems
to be most crucial with respect to the Regionai'Water Quality Control Eoérds
which rely on regulations promulgated by the State Wéter Resources Control
Board. Table III sumarizes the existence of regulaﬁlons. : ' ‘

.. ‘

he same requlrement of falrness that obligates agencies to

- have formal regulatory pollcle; applles.to administrative regulations.

- Policies and.admiﬁiStrative'regulations for some agencies may‘be formally

’ 1mplemented in the same way, i, e., by publlcatlon in the Callfornla Adminis~
“trative Code for State agenczes or in the Code of Federal Regulations and

Federal Reglster for Federal agencies. BCDC, for-example, utillzes its

' -administrative regulations to both establish procedural formalities and to

L give 36meaSpeCificbcri§efia to procedural policies not specified in the Bay

'”“f”'decisions should be’ express and con51stent so that. appllcants understand

The rules by whlch the agencles process appllcatlons and reach

,what 1$-to be.expected of them as well as‘wbat they are tg‘expect of agencies.
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Such rules will enable an agency to process applications without spending
significant effort deciding the most basic procedural questions each time.
Regulations must be comprehensive, explaining and incorporating both formal
and informal agency procedures and setting forth standards of review and
guidelines used in the evaluation of a project, and describing where the
‘agency's formal policies can be-found; Such regulations will provide
indispensible.guidance for the applicants and also a standard to which

an agency can be held if it improperly processestan application.

3. California Environmental Quality Act (CEQA)’Guidelines

' Observations made during this study, and'the review of nrevious
4application files, indicate that CEQA has not caused problems for dredging
applications. EnVironmental impact reports are not even required for most
dredging,projects since these are either considered categorically exempt or
amenable to a negative‘declaration._ In other cases, in particular large,
new dredging projects, environmental impact reports are required. There
have been. no- environmental impact reports prepared for projects coordinated
under Senate Bil1l 2418, g
The problem that arises is one of applicant or agency apprehenSion
"caused by the uncertainty as to whether or not an enVironmental impact report .
or negative declaration is required or if the proaect is categorically exempt
>'*The apprehension ‘and uncertainty leads to delays.i The current CEQA. Guidelines,

not specifying how dredging is to be considered, leaves the decision to the lead

agency Some regulatory agenc1es, .such as BCDC -have determined that categorical f

' exemptions are appropriate for certain dredging progects in the promulgation of'
their own regulations for carrying out CEQA.
. - The: CEQA Guidelines should be amended to clarify how dredging lS

to be handled. The Resources Agency has proposed a categorical exemption which
. 3k
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would exempt maintenance dredging of 10,000 cubic yards or less if not
pollutéd, In 6rder %o establish a categorical exemption for a class of

- activities, CEQA requires the Secretary for Resources to find that the
exempted actiﬁities will not cause a significant impact on the environ-
ment. ‘Testimony onr this proposed ;ategorigal éxemption ahd other proposed
amendments to tbé State Environmental Impaét Report Guidelines will be
taken at a public hearing to be held in the early séring. Many projects
which do not come under this exemption may nonétheless be found, on a
case=by-case basis,.to have no significant effect on the environment.

Such projects would receive a negative declaration.

Unnecessarily Repetitive or Detailed Regulation

Dredging differs from many other reguléted activities in that most
projects require periodic maintenance, 'Since 1970, about sixty peréent
of all dredging applications considered by BCDC were for‘recurring main-
tenance activities. About half of the applications for both new and
maintenancé Qrédging were for,pfojects of less than 10,000 cubic yards;
In the'Bay Area, a projectiof that size or'smaller is usually considered
" small. The extent to which‘projeété of this nature warrant detailed,
caéé-ﬁyeéase reﬁieﬁ by each of the'inQOIVéd agencieé is worth consider-
ing._ Appendix B. contains additibnal inférmation on the nature énd size
"df:Ba& Arealdrédging'ﬁréjects. .Table IV éummariZesithe existénce of

" simplified procedures for each agency.

&, Minmor Projects
A large number of dredging projects are relatively insignificant in

an environmental and even in a land use sense. For example, one application
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- . TAB!E IV . . e
 EXISTENCE OF SIMPLIFIED PROCEDURES FOR PROCESSING

Simplified Procedures - Dredging Projects Covered
Permit Granting Agencies
San Franclaco Bay Conservation - . Legs than 100,000 cubic yards
and Development c::missicn Yes new and all maintenence
. Reclamation Board Nol : " None
California Coastal Zone Conservation :
Comnission . Yes All maintenance
Corps of Engineers ' . Yas . Less than 10,000 cubic yards
) : with land disposal & all maintenance
California Tahoe Regicna mﬂ.?mﬂ.ng Agency o2/ . . None
Department of Fish and Ga ) )
Suction Dredging Permits : Yes- - Suction Dredge with less than a
: 12 inch intake pipe
Streambed Alteration Permits No None
Regional Weter Quality Control Board ‘ :
(San Francisco Region) Yes Unpolluted Spolls
State Water Resources Control Board - Noz-‘/ None 2
State Lends Commission - Ne None
Tahoe Regional Planning Agency ‘ - No None
Commenting Agenciesz/ o
Envirommental Protection Agepey ’ .. . "Re. - : None
Department of Fish and Gamaj -, Fo None
National Marine Fisheries Service ' Ho None
Resources Agency ] .. e o None
United States’ ?.1sh and Wildlife Service - No . None

IAlthough all projects are treated the same, very small projects and some maintenance projects may not

even be subjected to regulation. . Also provis:.on e:d.sts for the issusnce. of emergency permits by the
. Board General Manager.

J The California Tahoe Regional Planning Agency policy is to administratively epprove all projects conforming
to their Regional Plan and ‘refor all non-confdrming projects to their governing board Dredging is currently
so controversial that all projects are being referred to the